IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| ZETT MANUFACTURI NG, | NC. : CIVIL ACTI ON
V.

LASER GOLF CORPORATI ON, et al. : NO. 98-858

MEMORANDUM AND ORDER

Ful lam Sr. J. May , 1999
Correspondence submtted to the Court by all counsel
di scl oses that the parties have agreed upon a settlenent of this
case. Although it is clear that plaintiff (a closely-held
corporation, acting through its principal) negotiated and is
satisfied with the settlenent, plaintiff’s counsel of record
di sagrees with his client on this issue, and has now filed a
nmotion for |leave to withdraw his appearance because of that
di sagreenent. Counsel for defendants has explained that, in
t hese circunstances, it is not feasible to submt a forma
stipulation of dismssal, signed by all counsel. Rather, the
Court is asked to enter an order requiring all counsel to sign a
stipulation of dismssal.
Acconpanying the notion of plaintiff’s counsel for
| eave to withdraw is a further notion, asking this Court (1) to
direct the parties to pay any renmai ning unpaid settlenment suns
into the Registry of the Court; and (2) to inpose a charging lien

agai nst such settlenent funds for the unpaid bills of plaintiff’s



counsel for legal services in this matter

Local Rule 41.1(b) of this court authorizes the Court
to dismss an action (wth prejudice and w thout costs) whenever
the Court is notified that the action has been settled. It is
clear that this action has indeed been settled. Defense counsel
have so inforned the Court, correspondence fromplaintiff’s
counsel acknow edges that fact, and the Court has been supplied
with the settlenent agreenent, duly executed by all parties.
This action will therefore be dism ssed, pursuant to Local Rule
41.1(b), without the necessity of a further formal stipulation.

The only renmai ning question is whether plaintiff’s
counsel of record, now wi thdrawi ng fromrepresentation, is
entitled to a charging lien. Counsel allege that they have not
been paid for their services, or at least not paid in full; and
their erstwhile client apparently agrees, and has prom sed to
make good that deficiency in the near future.

| shall assune, wthout firmy deciding, that this
Court has jurisdiction, at least to sone limted extent, to
resol ve fee di sputes between counsel and client in a case pending

before the Court. See F. Novinger v. E.I. duPont de Nenpurs &

Co., 809 F.2d 212, 217 (3d Cr. 1987). But, under Pennsylvania
law, the right of an attorney to assert a charging lien arises
only if specified conditions are nmet: (1) there nust be a fund in

court, or within the court’s control under equitable principles;



(2) the fund nmust have been produced, in substantial part at

| east, by the efforts of counsel claimng the lien; (3) it nust
be established that it was understood and agreed between counsel
and client that the attorney would |l ook to the fund for paynent
of his fees; and (4) equitable considerations support recognition

of the lien. See Recht v. Urban Redevel opnent Auth. O the Gty

of dairton, 402 Pa. 599, 168 A 2d 134 (1961) (collecting and

revi ew ng Pennsyl vania cases.) |In the present case, claimant
counsel cannot satisfy the third requirenent, since there is no
suggestion or evidence that plaintiff’s law firmwas expected to
| ook to the proceeds of the litigation for its fee and expenses.
On the contrary, it is clear that plaintiff’s counsel has been
billing the client periodically; that the bills have remi ned
unpaid for sone tinme; and that the anmounts of the bills bear no
relation to the anmount of the recovery. |In short, this was
clearly not a contingent-fee representation. There is thus no
basis for asserting a charging |ien against the settl enent
proceeds, or for directing that they be paid into the Registry of
the Court. Plaintiff’s counsel is, of course, free to pursue
contractual renedies in the appropriate court.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| ZETT MANUFACTURI NG, | NC. : ClVIL ACTI ON
V. :
LASER GOLF CORPORATI ON, et al. NO. 98- 858
ORDER
AND NOW this day of May, 1999, IT IS ORDERED t hat:
1. Pursuant to Local Rule of G vil Procedure 41.1(b),

this action is DISM SSED W TH PREJUDI CE, wi thout costs, pursuant
to the agreenent of the parties.

2. The application of the law firm of Butera,
Beausang, Cohen & Brennan to enforce an equitable charging lien
for legal services is DENIED, WTHOUT PREJUDI CE to the right to
pursue their renedies for collection of the alleged debt.

3. The application of the law firm of Butera,
Beausang, Cohen & Brennan for |eave to withdraw as counsel is
CGRANTED.

The Cerk is directed to close the file.



John P. Fullam Sr. J.



